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PROPERTY RIGHTS AND LANDOWNERS RESPONSIBILITIES
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(This Fact Sheet is one of three dedicated to property rights and landowner responsibilities. It can stand
alone or be used with the othersin the series)

Private property isafundamental component of America seconomic system. Interest in property alowsaland-
owner to usethat property inavariety of waysthat thelandowner values. Sinceland isgenerally localy owned and
managed, it makes sensethat the landowner understands and appreciates how other people use and enjoy their
land. Thisfact sheet isthe second of three on private property rights. (For an introduction to property rights,
please see Under standing Property Rights? FORF S 99-3) Thisfact sheet briefly outlinestheimportance of
property rightsand landowner responsi bilitiesin managing theland and citesthe pertinent state lawsregarding

property rights.
PROPERTY ASA “BUNDLEOFSTICKS’

Itisoften best to think of property rightsasa“bundleof sticks’. Each stick representsauseto which alandowner
can put property. For example, one stick represents alandowner’s devel opment rights. A second stick may
represent the mineral rights. A third stick may represent someinterest in air. Each of theserightsentitlesaland-
owner to use, exchange, or disposition of their land.

But, withthissaid, alandowner may havetheserightsto dowith land what isdeemed appropriatefor themsalves,
however, alandowner should remember that their property should not be abused in away that interfereswith
another person’ suse and enjoyment of their property. It isoften thisside of the property rights debate that isoften
forgotten.

Landowner Responsibility for Property

A landowner not only hastheright to useland asthey seefit, but alandowner needsto remember that owner “A’'s’
usescanimpact owner “B’s’” enjoyment of property. In essence, thereisareationship or “socia contact” between
and among landowners. Itisimportant how they care and usetheir land, not only inthe present, but alsointhe
future.

Typicaly, theserelationshipshave been enforced through the use of common law inthe protectionfromthingssuch
asnuisanceor trespass.

Under common law, alandowner can sue aneighbor who isproducing noxiousodorsor smellswhichimpactsa
landownersuse and enjoyment of property. The courts have ruled that such landowner behavior doesnot haveto
resultin aphysical trespassof activities, but smply adiminished expectation in the use of property. Thisideaof
rightsand rel ationshipsregarding property isbest summarized by Mark Pollott, who in hisbook says, “ Thosewho
created the Constitution’s property protection provisions saw property as being a complex of rights and
relationships rather than a physical or symbolic object.”

The Common Law or judge madelaw isbased on culture and the customsof society. Thestrength of common law
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restsonitsrelianceonjudicia precedencewhere previouscasesareguidestofuturelega decisons. Common law
thereforeisdow to change. In contrast, statutory lawsare statutes passed by thelegidature with implementing
rulesdrafted by federal or state agencies. Sometimes statutory law contradictstheintent or deliberateness of
common law. Thishasespecialy beenthe casewith land uselaw and environmental regulations.

Nuisance and Trespassin Property

For purposesof thisdiscussion, private property will be analyzed through two common law ideas: nuisance and
trespass. Susan Buck defines anuisance as* no one may act so asto unreasonably interfere with the property
rightsof another.”

More specificaly there aretwo typesof nuisancesidentified under thelaw each with specific application to
property rights:

Public nuisance - an activity that adversdly affectsthe health, safety, welfare or comfort
of the public. (Buck, 1996, p. 69)
Examples= polluting water or air, €tc.

Private nuisance - unreasonabl e interference with the enjoyment of aperson’sland.
(Buck, 1996, P.70)
Examples=throwing trash over thefence

Trespass- any person who knowingly or not, entersanother person’s property without permission, except for
attractive nuisances
(KRS 381.231).

An attracticvenuisnaceisanything that , if it were not present, would not attract someoneto the property. A good

exampleisapond. Children may not normally come on the property if not for the pond. Thismakesfor an
attractivenuisance.

DRIFTS, LOGS, AND TIMBER

Thisstatute commonly termed the* Timber TrespassLaw” wasenacted in 1994. It setsforth how awardswill be
issuedintimber trespasscases. Itispossiblethat thislegidation may pertain to both forest ownersand silvicultural
and timber harvesting operators.

KRS—-364.130 Liability of person entering upon and cutting timber growing upon land of another —
M easur e of damages.

(2)... any personwho cutsor sawsdown...or causesto becut or sawn. timber growing upon theland of another.
shdl pay totherightful owner of thetimber three (3) timesthe sstumpageva ue of thetimber and... three(3) times
thecost of any damages... UNLESS... That prior to cutting:

(2) (a) 1. A signed statement was obtai ned from the person whom the defendant believed to be the owner of all
trees scheduled to be cut that:
a. All of thetreesto be cut were on hisproperty and that none were on the property of another: and
b. Hehasgivenhispermission, inwriting, for thetreeson hisproperty to be cut; and




2. Either:
a. A written agreement was made with ownersof theland adjacent to the cut that thetreesto be cut
werenot ontheir property; or
b. Ownersof theland adjacent to the cut were notified in writing, delivered by certified mail, re-
stricted delivery, and return recei pt requested, of the pending cut and they raised no objection, the
court may render ajudgement for no more than the reasonable value of thetimbey, ...damages..
and lega costs.

(2) (b) ...if nowritten objection wasrecei ved from the persons notified within seven (7) daysfrom thedate of the
sgnedrecel pt of mall, it shall be presumed, for the purposes of setting pendtiesonly, that the notified owner had no
objection to the proposed cut.

RECOMMENDATIONSWHICH MIGHT HELPAVOID NON-COMPLIANCE

. Both logger sand landowner sknow theboundariesand makesur ethey areclearly marked.

. Sell or buy timber with asigned contract.

. Contact adjacent landowner sasin section 364.130(2) 2. b. Both logger sand landowner s
can beheld responsiblefor this.

. Both logger sand landowner sshould stipulateboundariesand boundary markingin tim-

ber salecontracts.

REMEDIESFOR PROPERTY RIGHTSPROBLEMS

Property rights are based on common law and statutory law can contradict common law —hence many of the
property rights problemsof today.

Property ownershipalowsfor alandowner to vauewhat isimportant about this particular resource. Onelandowner’s
useand enjoyment of property will differ from another landowner’ suse and enjoyment of property. For instance,
oneneighbor may use higher land to grow treesfor timber harvesting, yet the neighboring landowner may enjoy
his’her landfor thetranquility and wildlife habitat. Theseare potentialy conflicting land useva ues, thoughbothare
valued by theindividual landowner, but require some degree of understanding.

Thetimber landowner should ensurethat in harvesting his’her treesbest management practicesare used that don'’t
impair streams, rivers, or lakesnearby, thuspotentialy interfering with another landowner’ senjoyment of property.
For instance, improper time harvesting can cause sediment problems downstream and result in flooding or loss of
wildlifehabitat, especialy fisheries.

Itisthese multiplevauesplaced by landownerson their property that determinesaland’ suseand relationship for
acommunity. Oneimportant point: Private property also providesfor local solutionsto problems. Becauseland
usefocuseson proximal relationshipswithinacommunity, local problemsoften rest with local resolutionthat hinges
onloca customsand understandings.

Other stepsto taketo protect your interests:

1. Maintain legible copiesof any contractsor purchase orders.

2. Maintain any notesmade during tel ephone conversationsand any memorandayou may have madebefore
or after theevent causing you concern



3. Keep al correspondencereceived or sent before or after any agreements.

4, Regardless of the nature of your problem, if it can be photographed or videotaped, do so on aperiodic
basis.

5. If you believe any disputewill not be resolved quickly, contact your local attorney. If heor sheisnot

familiar with agricultural law, ask themto consult withonewhois.

6. If scientificissuesareinvolved, contact your loca agentimmediatdly. If your Loca County Agentisnot an
expert onyour problem, contact the nearest University, which speciaizesin thetype of problem you have
and ask for aqualified personto comeimmediately.

7. After making contact with any scientific person, ask what should be preserved for the purpose of l1abora-
tory or chemical testing to help establish cause of lossand what testing can bedoneto ruleout aternative
CalIses.

8. For the purpose of red estate, itisrecommended that the owner, or someone entrusted by the owner, walk
the boundaries of theland at |east once per year to insure boundaries have not been violated and other
unwanted land uses are not committed.

*Martin& Martin, PA., POBox 117, Lakeland, FL 33802-0117. Necessary stepsto protect your interests.
CONCLUSION

Property rightsgo further than “it'smy land and | candowithit whatever | choose’, but also requiresarespons -
bility on behalf of thelandowner to insureland use activities do not interfere with another’s persons use and
enjoyment of their property. Remember, too, that this nation’seconomic system s predicated on the use, ex-
change, and disposition of private property. Landowners, though, should alwaysremember that aswith any right
comesrespongbilities.

Opposing vauesoften create conflict. How thisconflict ishandled iscrucia to managing natural resourceissues.
Often many loca use conflicts can beresolved smply by landownerstaking to one another and working out their
differences. Whenthisfallsownersand communitiesturnto legd or legidativeremediesto solve problems. Land-
owner respons bility and local solutionsareinfluentia in managing property rights.
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