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UNDERSTANDING PROPERTY RIGHTS AND TAKINGS

Jefferson G. Edgens, Natural Resource Policy Specialist

America seconomic systemisbased on the notion of ownership, productivity and opportunity. The protection of
property rightsinsuresthesegoalsare achieved. Itisimportant to understand thelega significance of property
rights. Thisseriesof fact sheetsintroducethereader to property rights. Under sanding Takingsisthirdinathree
part serieson property rightsand providesinsight into the basiclegal elementsof takings.

INTRODUCTION

Property rightsand landowner respongbilitiesareimportant, but especialy important to rurd areasisthe*” takings’
issue. A “taking” isdefined in the 5" Amendment to the United States Constitution, which statesin part “ .. .nor
shall private property be taken for public use without just compensation.” Aswith most legal issues, prop-
erty rightsareabalancing of our interests, those between theindividual and society. A Court canlook tothe 5"
Amendment of the United State Congtitutionfor directionin settling potentialy troublesome property rightsissues.
Originally, the 5" Amendment was created to ensure property ownersthat their land and affectswere protected
fromfedera seizure, whether physical or not, and that property should be compensated if taken. Theimportance
of thisideaisreflected in the 14" amendment that “ no state shall deprive any person of life, liberty, or property
without due process of law; nor deny to any person within itsjurisdiction the equal protection of the laws.”

Essentially, the 14" Amendment provides due process and equal treatment of the law to residentsamong the 50
states. Thereby treating citizensof the different statesequally under the U.S. Constitution.

BRIEFHISTORY OF LAND USELAW IN AMERICA

America sland uselaw hasevolved during the 20" century. Inthe 1920s, planning and zoning lawsevolved from
the common law status of nuisance and trespassto the use of zoning ordinancesto manage conflicting land uses.
Loca government zoningispart of itspolice power to providefor the public safety, health, welfare, and mora s of
acommunity. Attimes, police powersmight be chalenged ashaving gonetoo far in denying land use activities
froman owner. Borrowing fromformer U.S. Supreme Court Chief Justice, Oliver Wendell Holmes, atakingis
said to occur when aregulation goes“toofar.” Itisthisdoctrineof “toofar” that isbriefly exploredinthisfact
shest.

When Does Regulation Go “ Too Far ?”

Over thelast 70 years, the U.S. Supreme Court hasissued numerous opinionsindicating when aregul ation may
have gonetoofar, aswell ascertain key pointsor teststo bear in mind that identify a“taking”. Theserulingsgive
citizensandloca governmentssomedirection astowhat theU.S. Supreme Court considersitsinterpretation of the
5" Amendment.

Probably the most important land use caseinwhich the phrase*”if regulation goestoofar” isin Pennsylvania Coal
vs. Mahon (1992). InthePennsylvaniaCod decision, acoa company was mining under housesbuilt over land it
had soldtotheindividuals. Asaresult of the mining activities, homesbegan to subsideand fal into the mineshaft.
To prevent housesfromfaling into themineshafts, the State of Pennsylvaniapassed alaw restricting mining for coa
under residences. Thecoal company argued a“taking”, claiming they had theminera rightsand could therefore
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extract thecoal. AsChief Oliver Wendell Holmeswrote* theruleisthat, while property may beregulated to
a certain extent, if regulation goes too far, it will be recognized as a taking.” Justice Holmes' opinion,
however, didlittleto definehow far is*toofar”, and thishas been theleading question argued in property rightsfor
thelast 70 years.

Around the sametime as Pennsylvania Coal, the U.S. Supreme Court upheld azoning ordinancein the case
Village of Euclid vs. Ambler Realty Company (1926). Inthisinstance, the Village of Euclid re-zoned aproperty
fromanindustrial useto aresidentia use, and Ambler, claiming thelossof thousandsof dollars, argued that the
zoning constituted a“taking”. However, the U.S. Supreme Court differed, and said that it iswithin the police
power of the Village of Euclid to ensure ordered growth of itscommunity. 1t isthe Euclid casethat hasmadethe
groundsfor zoning and planning decisonsacross Americapossibletoday. Zoning undoubtedly benefitscommuni-
tiesto ensurethat certain land use activitiesare not | ocated next to each other.

However, “takings’ cases continually go beforethe U.S. Supreme Court, since the main argument is between
common law remedies, established through judicia interpretation, and statutory decisonsmadeby alegidative
body. Whenthesetwo ideasof common law and statutory law collide, what resultsisaconflict inland uses settled
throughlitigation.

KEY COURT CASESDURING THELAST 20YEARS

TheU.S. Supreme Court hasset arelatively clear path dealing with the“takings” issuein court decisonsmadein
thelast 20 years. Beginningin 1978, theU.S. Supreme Court argued in Penn Central vs. New York City (1978)
that areduction in aproperty’svalue does not constitute ataking aslong asthe owner has some economic value
remaining for reasonableinvestment backed expectations. 1n 1980, inthe case of Aginsvs. City of Tiburon, the
U.S. Supreme Court issued two testsfor takingsappliedin later cases. Inadiscussion over azoning ordinance,
the Court established two criteria: (1) an ordinanceisataking if it failsto substantially advancelegitimate state
interests, or (2) deniesan owner economically viableuseof hisland. Andin Agins, the Court argued that the
ordinance did not congtitute ataking withinthesetwo tests.

In furtherance of the Pennsylvania Coal case of 1922, the U.S. Supreme Court in Keystone Bituminous Coal
Association vs. DeBenedictis (1987) revisited the earlier coal mining casewith adlight differencein circum-
stances. Inthisinstance, the State of Pennsylvaniapassed alaw that required that coal companiesleave 50% of
the coal beneath the buildingsand cemeteriesin order to prevent collapse or subsidence of these structures. The
coal companiesargued an unconstitutional taking, stating that they could not use part of their property. However,
the Court held that thewhol e property must be considered in determining the economicaly viable use of property.
Thus, the use of thewhol e property became animportant el ement in citing takings cases.

A taking does not haveto be apermanent situation in which alandowner isdenied use of their land, but canbea
temporary taking, asin the case of First English Evangelical Lutheran Church vs. County of Los Angeles
(1987). A temporary taking isthe period during which the offending regul ation applied but doesnot include normal

delaysinobtaining permits. TheU.S. Supremedid not decidethiscase, but they remandedit, or returned it, back
totheCaliforniaCourt.

Another casethat involved determining azoning ordinance from ataking occurrence wasin the case Nollan vs.
California Coastal Commission. In Nolan, the Coastal Commission granted theright to devel op property as
long asthe property owner allowed for public access acrossthe private beach. Clearly the U.S. Supreme Court
struck down this case and sti pul ated that any requirement for land use devel opment must bedirectly related tothe
impact of the proposed project.



Along similar lines, in Lucasvs. South Carolina Coastal Council, the State L egislature declared abeach front
management act, which established aregulation prohibiting devel opment beyond a certain point along barrier
idands. However, when the property owner, Lucas, bought theland, development wastaking place. Atthetime
theregulation was passed, it affected Lucas' useof histwo lots. Even though therewasaclear and valid public
purposeinvolved, theU.S. Supreme Court declared that L ucaswas denied all economic use of his property, and
thereforeataking had occurred. The Court inthiscasereached aninteresting conclusionin that they appeared to
blend both the common and statutory law elementsof property to develop aremedy. Languageintheir decison
stated “when a regulation denies all economic use of a property, it generally will be considered a taking
unlessthe prohibited useisbarred by existing rules or under standings derived from background principles
of property lawsor nuisance.” Inessence, if theland useisanuisance before passing anew regulation prohibiting
itsuse, then theregulation doesnot amount to ataking. Inthiscase, theU.S. Supreme Court did not consider the
activity to beanuisance.

Finaly, inthe case of Dolan vs. City of Tigard (1994), a hardware business wanted to expand, and the City,
beforegrantingthebusiness' permit, asked that abicycle path be built for public accessto connect with the City's
bicycle and pedestrian path. Thecity feltif the businesswanted to expand near abusy pedestrian crowded area
that the business should pay for aportion of abikepath. Rightly so, theU.S. Supreme Court said therewasno
connection between granting a permit for business expansion and establishing abike path - thisconstituted a
taking.

SUMMARY OF PROPERTY RIGHTSCASES

All of these casesaredifferent for each Situation. Though, theU.S. Supreme Court applied smilar logicinarriving
atitsconclusions. Moreimportantly, the U.S. Supreme Court devel oped several testsin which to determine
whether ataking hasoccurred.

» If aregulation goestoo far, then ataking can occur. Not answered isataking goes“toofar” at what point?
Courtsstill must wrestlewiththisidea

»  Theremust beaclear nexusbetween theimpactsof projectsand government’srequirement for the project.

» Thewhole property must be considered before determining ataking.

» If aproperty’svalueisreduced, it doesnot necessarily condtitute ataking.

* Mostregulationsmust haveavalid public purpose, which providefor the public welfare and safety.

* Importantly, adeveloper must have submitted devel opment plansand gone through the necessary legal and
administrative requirementsbeforetaking acaseto court.

» Alandowner can seek redressfrom atemporary taking that denied atemporary use of private property.

WHAT ARE SOME SOLUTIONSORIDEASTO MINIMIZE PROPERTY RIGHTSDISPUTES

Firgt, citizensand courts should rely onthe common law of nuisance and trespassin arriving at decisonsand
enforcing property rights.

Second, state or local governments might want to consider cost-benefit analysisbefore undertaking any major
government activity that may encroach or deny someonethe use of their property.

Third, insuring that al citizensare heard and have due process before thelaw can minimizefuture conflicts. Often
understanding the outcome and being flexible to both theindividual sand soci eties needsresultsin win-win Situa-



tionsfor both parties.

Lastly, governments should be careful in passing regul ationsthat might deprive someone of their useof property. If
S0, governments should have the opportunity to compensatethelandowner for thelossin the property rights.
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